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Current Lopics. 

ae approaching annual meeting of the 

New York State Bar Assoiation, which 
is to be held in this city on the 16th and 17th 
insts., gives ample promise of being fully up 
to the average in attendance and interest. 
The committee of arrangements has been 
exceedingly fortunate in securing Mr. Jus- 
tice Brown, of the United States Supreme 
Court, to deliver the annual address, and the 
swbject chosen, “ The Liberty of the Press,” 
gives promise of a rare intellectual treat. 
The observations of so distinguished a jurist 
and thinker on so important a topic cannot 
fail to be in the highest degree enlightening. 
It is to be hoped that the distinguished 
speaker will be greeted by an audience such 
as befits an occasion so rare. That Justice 
3rown should have consented, in the midst 
of his exceedingly arduous and important 
duties, and undoubtedly at a considerable 
personal sacrifice, to accept the invitation, is 
in itself a high compliment to the Association. 
Besides the unusually attractive list of papers 
to be presented by members of the Associa- 
tion, many important matters are to come up 
for consideration, and the attendance at all 
of the sessions should be large. 


With the opening of the January sittings 
of the Supreme Court of Pennsylvania there 
were several new members of that distin- 
guished tribunal. Henry Green took his 





seat as chief justice in succession to Chief 


Vox. 61 — No. 2 


Justice Sterrett, whose term had expired and 
who, under the law was incapacitated from 
serving further upon the bench of the court. 
J. Hay Brown and S. Leslie Mestrezat also 
sat on the bench for the first time. Hon. 
Henry Green, the new chief justice, received 
his commission as associate justice Septem- 
ber 29, 1879, and after filling out the term of 
Judge Woodward was regularly elected in 
the fall of 1880, and will therefore have two 
years to serve as chief justice before his full 
term of twenty-one years on the bench, as 
provided by the present Constitution, will 
have elapsed. The new chief justice is 71 
years old. He was born in Warren county, 
N. J., but he came of a Pennsylvania family, 
his grandfather having been one of the early 
settlers of Easton. He is a graduate of 
Lafayette. Justices Brown and Mestrezat 
are both comparatively young men. Justice 
Brown is an exception to the general rule, 
in that he goes directly from his practice to 
the bench. For years he has been a leader 
in the Lancaster county bar. Justice Mes- 
trezat is of Huguenot extraction, and comes 
from the Uniontown bar. He has been for 
several years judge of the Court of Common 
Pleas of Fayette county. In his retirement 
Justice Sterrett becomes one of the three 
former justices now living. Another is 
former Justice Paxson, who resigned in 1893, 
and the other is former Justice Agnew, who 
is now living in Beaver at the ripe age of 92. 


Emotional generosity, which does not sur- 
vive the emotion, is not altogether rare, nor 
is the innate meanness that would repudiate 
a promise once given difficult to find. An 


.example comes from the State of Iowa, and 


the town of Fort Madison, where, one Sun- 
day, E. M. Donald, when a subscription paper 
was passed in the First Methodist Church, 
put down his name for a certain amount. 
Afterward, when requested to liquidate, Mr. 
Donald took refuge in the supposedly safe 
and sufficient plea that the transaction having 
taken place on Sunday, was illegal and void, 
and furthermore that it was also void because 
there was no consideration for the promise. 
The Supreme Court, greatly to its credit and 
to the discomfiture of this small-souled “ in- 
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jun giver,” has overruled both points and 
given judgment in favor of the church. It 
holds that the object of the subscription was 
not wordly gain but the advance of christian- 
ity and the betterment of the moral welfare of 
the community; that the sole purpose of the 
statutory existence of the church was to do 
good, and that contributions for its support 
must therefore be classed as charity. As to 
the alleged illegality of the transaction be- 
cause it was done on Sunday, the court very 
sensibly and forcibly says: “ The offering of 
the first day of the week has long existed, 
and no one has supposed this to be prohibited 
by statute. If not, ought receiving promises 
for the payment of larger sums to be deemed 
condemned thereby? Otherwise the deacons 
or others in passing the box or hat, and the 
minister in directing this to be done, are 
amenable to the penalties of the law. The 
founder of Christianity declared it to be law- 
ful to do good upon the Sabbath day. Mak- 
ing gifts to religious societies is undoubtedly 
with that design, and is usually taught to be 
an act of devotion.” 


Attorney-General Griggs’ recommendation 
that the salaries of the justices of the Su- 
preme Court of the United States be in- 
creased to $20,000 per annum, those of the 
circuit judges to $10,000, and those of dis- 
trict judges to $7,500, will probably meet 
with general concurrence. The Supreme 
judges now receive $10,000. This may look 
like a large amount to many, but is it ade- 
quate considering the ability required in the 
incumbent of the high office? While a good, 
round sum, it is undoubtedly true that 
$10,000 will not “go as far’? as when the 
compensation was established at that figure. 
The salaries paid should be such as not only 
to compensate for the ability required in the 
incumbent, but also sufficiently large to 
tempt the ablest lawyers and jurists in the 
country. It is hardly to be expected that 
lawyers who are enjoying incomes all the way 
from $25,000 to $100,000 — and such cases 
are by no means rare in these days of large 
fees — will accept a judgeship at $10,000, 
with its great responsibilities and heavy ex- 
pense in maintaining social position in con- 





sonance with the dignity of the position occu- 
pied. Many lawyers in the large cities of the 
country are enjoying incomes from five to 
ten times larger than those paid to the judges 
of the highest court in the land, and under 
such circumstances, it is hardly to be ex- 
pected that they will pay so great a price for 
the honor and dignity as would be involved 
in acceptance of judicial position. It has 
been truly said that as the country grows, the 
government must grow with it. 


Doubtless every lawyer will rejoice to 
know that Maitre Labori, whose magnificent 
defense of Dreyfus brought him world-wide 
fame, has succeeded in securing the exemp- 
lary punishment of the unscrupulous French 
paper which, during the Rennes trial, as- 
serted that his attempted assassination was 
a comedy gotten up by the Dreyfusards for 
theatrical effect. The defendant has been 
sentenced in the Correctional Court to pay a 
fine of 2,000 frs., besides the 1 fr. damages 
which was all Maitre Labori asked; and the 
verdict is to be inserted, at the expense of the 
paper in question, forty times in Paris jour- 
nals and two hundred times in provincial 
papers, each insertion not to cost more than 
100 frs. A meaner or more unjust insinua- 
tion could hardly have been made than was 
made by this French newspaper, and the con- 
viction and punishment will serve as a statu- 
tory warning to this class of “ yellow” 
journals which, apparently, had need of the 
lesson that responsibility goes with fréedom 
of utterance. 


PRIZE-FIGHT LAW REPEAL. 


MEASURES BY ASSEMBLYMAN LEwIs TO STOP THE 
Vicious PRACTICE. 


SSEMBLYMAN LEWIS, of Rochester, who 
i will introduce the bill to repeal the Horton 
law, issued a statement to-day regarding the bill, 
in which he said: 

“ Need of repressive legislation is evident. No 
other State permits the disgraceful, demoralizing 
exhibitions allowed in New York. 

“ Public sentiment is becoming aroused at the 
prevalence of the evil. Within a year seven men 
have been killed in the prize ring. Brutality 
marks every so-called match. It is not true sport. 
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The only gainers are a few men who organize 
fraudulent athletic clubs and conduct them as 
money-making institutions. Some of them last fall 
entered the assembly district which I represent 
and used money in an attempt to defeat me for re- 
election because I strove last winter to stop prize 
fighting. 

“My intention is to make the law stand as it 
stood when the section prohibiting the instigation 
of prize fights was on the statute-books un- 
amended. The bill 1 shall introduce repeals the 
Horton law, which in 1896 added the following: 

** Provided, however, that sparring exhibitions 
with gloves of not less than five ounces each in 
weight may be held by a domestic incorporated 
athletic association in a building leased by it for 
athletic purposes only for at least one year, or in 
a building owned or occupied by such association,’ 

* Striking out that amendment will prevent prize 
fights. It will not prevent legitimate athletic clubs 


having boxing matches between amateur boxers. 


The idea is to stop fights for money prizes. I 
shall not consent to any amendment which will 
allow so-called limited contests for, say, six rounds, 
for money. That would merely result in more 
brutality being crowded into less time than is 
occupied now.” -— N. Y. Evening Post. 


THE NEW CODE OF CIVIL PROCEDURE. 
REVISERS PRELIMINARY NOTE. 


YHE Commissioners of Code Revision submit 

herewith a proposed Code of Civil Procedure, 
which is the last of the bills relating to code 
revision. 

Under chapter 1036 of the Laws of 1895 
Commissioners of Statutory Revision were 
pointed Commissioners of Code Revision. For 
the purpose of ascertaining the opinion of the 
lawyers of the State concerning code revision, 
the commissioners, under date of July 25th, 1895. 
sent a circular letter to nearly ten thousand law- 
yers, requesting an expression of their views on 
this subject. The responses to this circular 
showed a very decided preponderance of opinion 
in favor of a general revision of the code. 


the 
ap- 


The commissioners presented to the legislature 
of 1896 a preliminary report, embodying an his- 
torical statement of the development of procedure, 
and a plan of code revision, by which it was pro- 
posed to divide the code into five parts; the first 
part to contain provisions relating to the organi- 
zation and jurisdiction of courts, and various mis- 
cellaneous matters not strictly procedure; part 
two to embrace nearly all of chapters five to thir- 
teen, inclusive, of the Code of Civil Procedure, 
relating to practice generally in courts of record; 


part three to include miscellaneous actions and 








proceedings; part four, procedure in surrogates’ 
courts; and part five, practice in justices’ courts. 

We have given the subject of code revision all 
the attention which we deemed practicable since 
the report to the legislature of 1896, and have car- 
ried it on in connection with a general revision oi 
the statutes. lt seemed to us that a logical devel- 
opment of the subject of statutory revision should 
conclude with code revision. In our investigation 
of the subject preliminary to the report of 1896, 
we found about one hundred statutes relating more 
or less directly to procedure. Some of these can 
properly be included in a Code of Civil Procedure, 
and perhaps should be so included, if such a code 
is to embrace all the practice. Further study of 
the subject has convinced us that it is not prac- 
ticable to embrace in one code all the law relating 
to procedure, but that it will be found more con- 
venient to confine the Code of Civil Procedure to 
practice strictly as such, eliminating many details 
relating indirectly to the action or proceeding, but 
which are not necessarily involved in practice dur- 
ing the progress of the case. Besides, many 
actions and proceedings are worked out by a spe- 
cial practice, and come only incidentally within 
procedure as prescribed for ordinary actions. We 
have concluded that many of these miscellaneous 
matters can very properly be embraced in separate 
general laws, and in these cases the general code 
will apply wherever necessary in the course of the 
proceeding. 

The general revision of the statutes is substan- 
tially completed. Forty-nine general laws have 
been passed, and only a few remain for further 
consideration by the legislature. This brings us 
to the revision of the code. The commissioners 
have modified the plan submitted in their report 
to the legislature of 1896, to the extent that instead 
of making a code of five parts, it is now proposed 
io divide the code into several general laws or 
codes, and include in these general laws or codes 
all outside statutes relating to procedure. We 
submitted to the legislature of 1898 a bill embody- 
ing a proposed “ Judiciary Law,” embracing the 
provisions in the early part of the code, relating to 
organization of courts, functions of various offi- 
cers, and incidental proceedings not strictly PIO- 
cedure. 

As a part of the new plan we also submitted in 
1899 a proposed “ Justices’ Code,” intended to 
embody procedure in the inferior courts. We have 
also prepared, for submission to the legislature of 
1900, a proposed “ Surrogates’ Code,” intended to 
embody procedure in surrogates’ courts. This 
leaves, according to our plan, the present bill, in- 
tended to include procedure in courts of record, 
relating primarily to ordinary actions and proceed- 
ings in the Supreme and County Courts, but also 
procedure on appeals to the Court of Appeals, and 
the procedure in certain local courts which are by 
law under the Code of Civil Procedure. 
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The growth of the code in recent years, and the | jects outside the general scheme of procedure, that 


accretions incident to our expanding judicial sys- 
tem and the scope of subjects of litigation, to- 
gether with the apparent desire to embody in one 
statute all subjects relating to procedure, present 
to the courts, the legal profession, and the people 
generally a very serious problem, namely, whether 
it is after all practicable or desirable to attempt to 
embody in one statute so many subjects, although 
apparently cognate, but which are nevertheless in 
many respects heterogeneous; or whether it would 
not tend to a better and more convenient adminis- 
tration of justice to include in the Code of Pro- 
cedure that practice only which must be applied 
during the progress of an ordinary action, or in 
certain special actions, and including incidental 
and unusual procedure in other statutes. Many 
branches of procedure now included in the code 
have only an occasional use and application; in- 
deed, some of these subjects are used so infre- 
quently by the majority of lawyers that it is hardly 
worth while to keep them combined with ordinary 
code practice. 

In our separation of the code into several inde- 
pendent statutes we believe we represent a very 
distinct and positive sentiment among lawyers 
who have experienced inconvenience in the use of 
a code containing so much miscellaneous and un- 
usual law relating to procedure; and the cordial 
expressions of approval of the bills already pre- 
pared, which we have received from judges and 
lawyers, warrant the conclusion that a reclassifi- 
cation and rearrangement of the subjects incident 
to procedure are desirable, and now especially 
opportune in connection with the completion of a 
scheme of general revision of our statute law. 

The Judiciary Law has already been before the 
profession two years, and has been carefully exam- 
ined by many lawyers and judges. The Justices 
Code was submitted in 1899, and distributed quite 
generally through the State to persons interested 
in procedure in inferior courts. 

The Surrogates Code, including procedure in a 
distinct branch of the law, and procedure which 
we think is inherently different from that in ordi- 
nary courts in actions between individuals, pre- 
sents a body of practice which may fairly stand by 
itself, and which should, so far as practicable, be 
independent, so that it will not be necessary to 
resort to other codes or statutes on procedure in 
matters relative to the settlement 
estates. 

We have also concluded to take out of the code 
the Condemnation Law added in 1890. We have 
rewritten this article, but without intending to 
change the practice. The frequent reference in 
statutes to the Condemnation Law by name leads 
us to think that it may be more convenient to have 
this law stated separately. Besides, it is not con- 
nected with general practice, is only resorted to in 
special cases, and applies to such a variety of sub- 


of decedents’ 


we think it may very properly be eliminated from 
the code. 

We have also concluded to take out of the code 
the subject oi insolvent debtors, now embracing 
several articles, and make it an independent stat- 
ute, combining with it the statute relative to as- 
signments ior the benefit of creditors, That part 
oi this subject now in the code is seldom used, 
but it is occasionally used, and of course the law 
should be retained. We think it will be more con- 
venient and logical to combine all the law relating 
to insolvent debtors in a statute by itselt. The 
Assignment Law will probably be substantially 





| tinues in force. 


| included in the Code of Civil Procedure. 


| fer it to the Lien Law. 


| the creation of the lien. 


dormant, while the National Bankruptcy Law con- 
The Insolvent Debtors Law, as 
prepared by us, contains nearly one hundred and 
fifty sections. 

When the Lien Law was passed in 1897, it was 
thought that the practice relating to foreclosure 
of mechanics’ liens and liens on vessels should be 
A bill 
was accordingly passed adding two articles to the 
Code. 
us 


The plan of code separation proposed by 
makes it think, to include this 
itself. Two reasons 
prompt us to make this suggestion; first, the pro- 
posed enactment of two codes, one for courts of 
record and one for inferior courts not of record. 


desirable, 
practice in the 


we 


Lien Law 


3ut by the practice which has existed many years, 
a mechanic’s lien may be foreclosed in either court. 
It would therefore be inconsistent to include fore- 
mechanics’ liens in the Code of Civil 
Procedure only; nor should it be included only in 
the Justices Code. 


closure of 


We therefore propose to trans- 
Another reason is that 


| until 1897 the practice relative to the foreclosure 
| 


of mechanics’ liens was combined with the statute 
providing for the lien. Further observation, leads 
us to think that it will be more convenient to have 
the practice relative to foreclosure of mechanics’ 


| liens in the statute providing for the lien, so that 
| a lawyer will have the whole subject together in 
one law. 


He will necessarily be obliged to resort 
to the Code of Civil Procedure for the law relating 
to practice generally, but so far as the special 
| provisions are concerned, he will find them con- 
veniently arranged in the law which provides for 
The Lien Law of 1897 
| codified the law relative to artisans’ liens, and it 
| seems to us only logical that under the circum- 
Lien Law the 
sections of the code relative to the foreclosure of 
artisans’ liens. If our plan be adopted, the Lien 
i-aw will contain the substantive law and the pro- 


stances we should transfer to the 


cedure relative to mechanics’ and artisans’ liens 
and liens on vessels. 

We have retained in the Code of Civil Procedure 
the provisions of the former code relative to spe- 


cial actions, 


such as ejectment. partition, fore- 
| closure, replevin, dower, waste, corporations, etc., 
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with some special provisions, such as appointment 
of committee of an incompetent person, and the 
mortgage or sale of his real estate; and also vari- 
ous writs. 

The subject of summary proceedings has been 
transferred to the Justices Code, principally for the 
reason that these proceedings are usually taken in 
an inferior court. 

We have also concluded to propose a separate 
jury law. This subject was included in the Judici- 
ary Law of 18908 and 1899, but the subject has be- 
come so large and important as to justify a sepa- 
statute. This subject was rewritten for the 
Judiciary Law, submitted in 1898, and the legisla- 


rate 





ture of 1899. by chapter 441, passed substantially | 


relating to com- 
We have included that stat- 
bill. This subject is not 
directly related to procedure, and we think has no 
proper place in a practice code. Several thousand 
local officers throughout the State are interested 
in the administration of this branch of the law, in 
the preparation of jury lists, and we think a sepa- 
rate statute will be found more convenient. 


as prepared by us that part of it 
missioners of jurors. 
ute in the proposed 


Some discussion has arisen concerning the loca- 
tion of the statute of limitations. It is applicable 
to all courts and should therefore. we think, be 
contained in a separate statute or else included in 
We in- 


in the proposed Judiciary Law in 1898 


a general statute applicable to all courts. 
cluded it 
and also in 1899: but several eminent judges have 
suggested the propriety of making it an independ- 
ent statute. We have concluded to submit it in 
the alternative: that is, it will be included again 
in the Judiciary Law submitted to the legislature 
at this session, and will also be submitted in an 
independent bill. 

We have taken the same course with reference 
te the subject of evidence, as already indicated in 
connection with the statute of limitations. That is, 
we have taken the subject of evidence formerly 
included in the proposed Judiciary Law, and have 
prepared an independent bill on this subject, con- 
taining one hundred sections: but the subject will 
also be included as heretofore in the Judiciary 
Law. 

The alternative presentation of these two sub- 
jects will enable the legislature to readily dispose 
of them, and if the independent statutes are pre- 
ferred the Judiciary Law can be very readily modi- 
fied by omitting the sections relating to these 
subjects. ; 

The subject of receivers was rewritten by this 
commission and submitted to the legislature in an 
independent bill in 1808. This subject is so inti- 
mately connected with procedure that we think it 
should be included in the code. Tt will therefore 
be found in an appropriate place in this bill. 

The plan of code revision will include the follow 


ing general laws or codes. Some parts of them 


are included in the present Code of Civil Pro- | actions: 





| actions: 


cedure, and other parts are found in general stat- 
utes: 

The Naturalization Law. 

The Drainage Law. 

The Insolvent Debtors Law. 

The Condemnation Law. 

The Jury Law. 

The Evidence Law. 

The Statute of Limitations. 

The Judiciary Law. 

The Justices Code. 

The Surrogates Code. 

The Code of Civil Procedure. 

In addition to these separate statutes, about fifty 
sections will be taken from the Code of Civil Pro- 
and included in the Prison Law. These 
sections relate to civil prisoners and incidental 
matters. 

The special provisions relating to the City Court 
of New York will be included in the New York 
Consolidation Act. Many of these sections are 
already in that statute, as well as in the code, and 
it is balieved that for the sake of convenience they 
should be in one statute only, and that it is not 
necessary to continue them in the code. 

In rearranging the code. we have followed our 
general plan of articles, instead of sub-chapters 
and titles, and have also, as in other general laws. 
left blanks between articles for the addition of 
sections, if hereafter deemed desirable by the leg- 
This code contains about two thousand 
sections, but by reason of the blanks between arti- 
cles the apparent number of sections is somewhat 
larger. The arrangement of the earlier part of the 
Code of Civil Procedure has been substantially 
continued here, and the parts relating to ordinary 
proceedings in ordinary actions, included in chap- 
ters five to thirteen of the Code of Civil Procedure, 
are contained in their present order. The order of 
the former code has been substantially retained as 
to miscellaneous actions and proceedings. 

The proposed code is divided into sixty articles. 
embracing the following subjects: 

General provisions: Commencement of action: 
Parties: Pleadings: Arrest: Injunction: Attach- 
ment: Receivers, appointment, qualification and 
general powers: Receivers of insolvent corpora- 
tions: Depositions: Trials generally; Trial by jury: 
Struck jury: Judgments in actions; Judgments 
without process: Execution generally: Execution 
against personal property: Execution against real 
property: Execution against the person; Appeals 
generally: Appeals to Court of Appeals: Appeals 
to Appellate Division: Replevin; Ejectment: Par- 
tition: Dower: Foreclosure of mortgage by action: 
Foreclosure by advertisement: Determination of 
claims to real property: Waste, nuisance, other 
real actions: General provisions relative to real 
Decedents’ estates: People’s actions: 
Judgment creditors’ actions: Miscellaneous special 
Corporation actions and proceedings: 


cedure 


islature. 
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Matrimonial actions; State writs; Habeas corpus; 
Mandamus; Prohibition, assessment of damages; 
Certiorari; Committee of incompetent person; 
Disposition of real property of minors and incom- 
petent persons; Arbitrations; Discharging mort- 
gages of record; Life tenants; Change of name: 
Supplementary proceedings; Time, service of 
papers; Discovery of books and papers; Abate- 
ment: Motions and orders; Bonds and undertak- 
ings; Mistakes and irregularities: Tender. payment 
into court; Contempts, fines; Costs and fees; Mis- 
cellaneous provisions; Effect of code, laws re- 
pealed. 

In considering the subject of code revision, we 
have construed the expression of opinion of judges 
and lawyers in favor of revision as indicating not 
so much a desire for a new code, as for a more 
convenient arrangement of procedure. In view of 
a strong expression of opinion against radical 
changes in the code, we have concluded to submit 
it without material change. In a few instances we 
have rewritten sections, but have also submitted 
the sections in their original form, so that the 
legislature can readily adopt or re-enact them, if 
preferred to the rewritten sections. We have made 
no attempt here to write a new code. We do not 
think a new code is desired by a majority of the 
bench or bar. The arrangement which we have 
suggested is not in any sense new procedure, but 
simply a rearrangement of existing statutes in a 
more convenient form. The course of practice in 
judicial proceedings will, we believe, go on under 
this code and the other codes and practice acts 
recommended by us as regularly as if our proposed 
separation had not been made, and much more 
conveniently. There is no disruption or disturb- 
ance of practice. 

The suggestion has been made by eminent law- 
vers that the subject of procedure should be sub- 
stantially committed to the courts, and that they 
be charged with the duty of making rules relating 
to practice. 

This suggestion seems to grow out of the sup- 
posed uncertain condition of procedure incident to 
the frequency of amendments to the code made by 
the legislature. It is urged that if the judges were 
to make the rules changes would be less frequent 
and there would be more permanency in pro- 
cedure. 

In our report to the legislature of 1896 we made 
some observations on the subject of amendments 
to the code, and there pointed out that compar- 
atively few amendments have been made to that 
part of the code relating to ordinary proceedings 
in actions. We have made another examination of 
the subject for the purposes of this note and sub- 
mit the following table showing amendments to 
the parts of the code applicable to ordinary prac- 
tice. As already indicated, we have arranged the 
subject by articles, and in the table have grouped 
the sections in each article, showing in one column 








the number in each group, and in another column 
the number amended. These amendments cover 
twenty years from 1879 to 1899. The Code of Civil 
Procedure was passed in 1876, to take effect May 
tst, 1877. Before it took effect the legislature of 
1877 made several amendments. After it went into 
operation it was discovered that some further 
amendments were necessary, and they were ac- 
cordingly made by chapter 542, Laws of 1879. Our 
examination does not include the amendments of 
1879; nor does it include the amendments made by 
chapter 946 of the Laws of 1895. which was passed 
to make various technical amendments to the code 
made necessary under the new Constitution: 


group. 


No. am. since 
1879. 


Commencement of action........ 
AEE ee ee 
Pleadings. ....... 
Arrest..... Re Oe ee eer eee 
NN SE CT ee err 
EP eee 
Miscellaneous provisions relating 
to attachments, etc............. 
Ee er ee ee 
Evidence 


w No. of sec. in 


Trial by jury 
Struck jury 
Judgments in actions 
Judgments without process....... 
Executions generally... ......... 
Execution against personal prop- 
Executions against real property.. 
Execution against a person...... 
Appeals; general provisions...... 
Appeals to Court of Appeals..... 
Appeals to Appellate Division... . 
Bonds and undertakings......... 
Discovery of books and papers... 
Service of papers 
Preferred causes................. 
Provisions relating to time....... 
Motions and orders 
SE CC Se Oe ee 
Mistakes, irregularities, defects, 
NN ONS Fo fie ands Sia Deal ooo is 
General provisions... ........... 


+. ee n> 
maounnNnN =n ON | 


~~ 
N 


This shows an aggregate of 843 sections, of 
which r1o have been amended, leaving 733 which 
have not been amended, in twenty years. The 
significance of this table as bearing on the per- 
manency of our procedure is quite apparent, and 
is especially emphasized by specific subjects, such 
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as pleadings, with 65 sections and only two 
amended; arrests, 51 sections and 4 amended; at- 
tachments, 73 sections and 7 amended; judgments 
in actions, 82 sections and 4 amended; execution 
against real property, 57 sections and 3 amended; 
parties, 45 sections and 5 amended. 

We think that this shows a very conservative 
treatment of the code by the legislature, and we 
think few amendments have been made which 
were not reasonable, in view of the expansion of 
our litigation and the new subjects which have re- 
quired judicial attention. 

We have also compiled some statistics relative 
to amendments to other parts of the code, and sub- 
mit a further table, including several miscellaneous 
subjects: 


No. of sec. in 
group. 
No. am. since 


OC TET 
TN i o:cS iyo xs sheaneompremsia 
ere re 
Foreclosure of mortgage......... 
Action to compel the determina- 
tion of a claim to real property.. 
Waste. ... 
Nuisance 
Other actions 
property. . . 
Provisions applicable to two or 
ROE OOO 2. ccmaesoaesnes 
Replevin 
Foreclosure of lien on a chattel. . 
Actions to annul a marriage 
Actions for divorce 
Actions for a separation.......... 
Provisions generally applicable to 
matrimonial actions 2 
Actions relating to corporations. . 39 3 
Surrogates’ courts............... 379 95 
Justices’ courts 25 
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relating to real 


155 


This shows a total of 995 sections, of which 155 
have been amended; but it will be noted that the 
largest ratio is in the surrogates’ practice, which 
was in many respects new in the code of 1880. 
Twenty-five per cent. of the sections in this part 
of the code have been amended since 1880; and in 
the justices’ court practice less than ten per cent. 
have been amended. The aggregate for the entire 
table is only sixteen per cent., but excluding the 
surrogates and justices court practice, the amend- 
ments. amount to only eleven per cent., which is 
the percentage already ascertained for the earlier 
part of the code. 

In connection with the subject of court rules. it 
has been suggested that the body of our procedure 





would be very much reduced if the rules relative 
to practice were under the control of the courts, 
instead of the legislature, and the English system 
is cited in support of this suggestion. 

We have examined the English practice to some 
extent for the purpose of comparing the body of 
English procedure with our own, and have com- 
piled some statistics which appear in the following 
table, showing approximately the number and sec- 
tions relating to specified subjects. 


ENGLISH PRACTICE AcTS AND RULES. 


SUBJECT. 
Judicature acts, 1873-1894 
Juries, acts 1825, 1862, 1870. 
Justices of the peace. Summary jurisdic- 


IN on a aaron evicores Oopeiare seis aie ears 

COPDOTMIOR GOMES oo. 5. 5 605: co nk dene wes. 

Redemption and foreclosure of mortgages. . 

Declaration of title to real estate 

County court act, 1888, and rules........... 

Judgment-debtors; arrest 

Evidence and witnesses 

Executors and administrators; probate, etc. . 

RII sara: ‘siralor aren sre muni clase sen a eum 

Inferior courts; jurisdiction 

Judgments and executions................. 

Lunacy, judicial inquisitions 

Matrimonial causes 

Partition 

Solicitors, admission to practice, etc........ 

TEIN GH, Wey bigs wise deusissntentaous 

Solicitors’ remuneration 

Acts of 1895, mortgagees, legal costs act.... 

Acts of 1896, vexatious actions act; judicial 
trustees act 

Rules adopted by the Supreme Court, 1895. . 

Supreme Court rules, 1883 

Workmen’s compensation act, 1897 

Rules adopted thereunder 


3,310 


This makes an aggregate of 3,310 sections relat- 
ing to procedure, counting each rule as one sec- 
tion. Possibly the body of our procedure would 
not be less than this if the courts were required to 
make the rules. It will be observed that on sev- 
eral subjects the English statutes contain a much 
larger body of law than our own. 

It seems also that under the English system the 
rules cannot be amended by the court, except with 
the approval of parliament. If the English plan 
were adopted here, the rules could not be amended 
without the approval of the legislature. 

Possibly it is not of much significance, but it 
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may be worth while to note that out of the eighty- 
four Supreme Court rules now in force, fifty-seven 
have been amended since the code was passed. 
This makes about seventy per cent., and is much 
larger than the percentage of amendments to the 
code. 

The subjects of code revision presents for our 
consideration at this time three important ques- 
tions: 

First. Shall the practice be continued substan- 
tially as stated in the code, with only a reclassifi- 
cation and re-arrangement? 

Second. Shall we have a new code; that is, shall 
the practice be re-written? 

Third. Shall the practice be committed to the 
courts to be embodied in rules; and if so, to what 
extent, and under what conditions and limitations? 

Our practice has come through a long process 
of evolution, resulting in the Code of Civil Pro- 
cedure as enacted in 1876 and 1880. 

While it may be conceded that in many cases the 
law could be stated more concisely and possibly 
more clearly than it is stated in this code, an at- 
tempt to re-state and re-write it suggests the ob- 
jection that such a re-statement or re-writing may 
possibly unsettle the law and require another 
course of judicial construction and interpretation 
to determine the meaning of the new code. It is 
urged on behalf of the present code that the prac- 
tice under it has become substantially settled. and 
that even a change of phraseology without any 
intention to change the meaning would in many 
cases call for a new construction of the statute. 
We have already referred to the substantial per- 
manency of our practice, as indicated by the few 
amendments made to the more important parts of 
the Code during the last twenty years. Much of 
this law is quite old, and the practice under it is 
well established. It was not spontaneous, but has 
developed with the necessities of our social, com- 
mercial and political conditions, and we think that 
it should not be changed simply for the sake of a 
change. Neither do we think that this conserva- 
tism should be carried to the extent of preventing 
real improvement. In this respect we have tried 
to follow a middle course, retaining so far as prac- 
ticable well-settled provisions, even if they might 
possibly be improved in form, but re-writing and 
re-combining and consoldating provisions wher- 
ever incongruities or inconsistencies are apparent. 
or wherever necessary to produce harmony. 

Some persons complain of the large body of law 
and assert that we have too much law. While 
conceding in some respects the justness of this 
criticism, it must, we think, be admitted that a 
highly elaborated judicial system like ours almost 
necessarily requires many technical rules, unless 
we are to leave the details of administration to the 
discretion of the judges. This suggestion is not 
quite in harmony with the spirit of our institu- 
tions, and we have become accustomed to think 





that the law governing the rights of individuals, 
both theoretically and as applied to the actual 
assertion and maintenance of these rights, should 
be clearly stated, so that they may be understood 
by every citizen. There should be certainty in the 
law, but there can be no certainty unless the law 
is put in a clear written form. The simplicity of 
the Twelve Tables was superseded by the more 
complex Code of Justinian, and the Duke’s Laws 
of our early colonial period gave place in our 
development to the Revised Statutes, the rules of 
the court of chancery, and the codes of procedure. 
It is hardly probable that we could with satisfac- 
tion to ourselves return to the simplicity of pro- 
cedure incident to simpler social conditions. It is 
manifest, we think, that the laws should be clearly 
and fully stated either in a code or in rules formu- 
lated by the judges. 

’ The suggestion that there would be a smaller 
body of law relating to procedure, if it were made 
by the courts instead of by the legislature, does 
not seem to be sustained by English experience. 
We have already given a partial view of English 
procedure, which shows a body of law relative to 
practice substantially equal to our own, and it also 
shows in some cases a larger body of law touch- 
ing ordinary procedure than that contained in our 
cede. We have no reason to think that the body 

f our practice would be either materially increased 

r diminished if the judges were charged with the 
duty of making rules covering the subjects now 
embraced in the early part of the Code of Civil 
Procedure, relative to practice in ordinary actions. 
The question then presents itself, practically, as 
one of expediency, whether it is worth while, in 
view of the degree of permanency already shown. 
to transfer this swhject at this time to the courts. 
This suggests another question. whether the same 
uncertainty and necessity of judicial construction 
would not follow if our practice were to be re- 
written by the judges and embodied in court 
rules, as if the code were to be written by a com- 
mission and enacted by the legislature. 

But we have received very few suggestions in 
favor of re-writing the practice. It seems to be 
quite generally conceded that we have a workable 
scheme of procedure. and one which is in the main 
fairly expressed in statutory form. Unless some 
substantial gain is to be obtained. we do not think 
that the practice should be re-written at this time 

ALBANY, January, 1900. 

Cuarves Z. LIncoun, 

Wittram H. Jounson, 

A. Jupp Nortnrvup, 
Commissioners of Code Revision. 


o>—__——_ 


The remark that many of our successful lawyers 
commenced life as preachers was gracefully «™ 
rected by another lawyer, who begged to state 
that he began life as an infant. 
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LUCIEN BROCK PROCTOR. 


A CHARACTER SKETCH OF THE EMINENT HISTORIAN 
AND LEGAL BIOGRAPHER. 


By CHARLES J. HAILES. 





geen the year 1870 there appeared in the 
columns of the Rochester Union and Adver- 
the Buffalo Courier the New York 
Times biographical sketches of some of the most 
eminent members of the bar of the past. 


tiser, and 
These 
and 
graceful, the characters described were such per- 


productions were written in a style so easy 
fect portraits of their distinguished originals, and 
the historic reminiscences contained in them were 
so admirably told, that they attracted in a large 
degree the attention of the public, particularly the 
legal profession. But the name of the author was 
withheld, although the articles were signed, “A 
Member of the Western New York Bar.” On 
one occasion, during the session of the Appellate 
Division of the Supreme Court at Rochester, in 
the autumn of 1870, Judges Thomas A. Johnson. 
who presided, with James C. Smith and Theron 
R. Strong, associates, were guests at the Osborn 
House. One morning. while seated in the parlor 
of that hotel, conversation turned on the articles 
that had recently appeared in the Rochester 
Union and Advertiser, and considerable curiosity 
was manifested as to their authorship. \t 
time Mr. 
came in. 
. tion, said: 

“Mr. Proctor. 
that appeared recently in the Rochester Union and 
Advertiser. 


this 
P 7} re © 1j I 2 . 

roctor, who was attending the court. 
Judge Johnson, after the usual saluta- 


we were discussing the article 


A very able and a very interesting 
paper it is, showing a knowledge of character in 
rather a surprising degree. The question we were 
discussing is as to its authorship. As you are 
acquainted with most everybody. we venture to 
ask you who in your opinion wrote it.” 

Mr. Proctor replied he had seen the article. but 
had given its authorship very little consideration. 
“ But your opinion on the subject, gentlemen, 
would be of far more value than mine. Whom do 
you think it is?” 

They all replied they were not certain, but sug- 
gested several. assuming the author was a member 
of the Rochester bar. Finally Judge Johnson 








named, the others coinciding. a conspicuous mem- 
ber of that bar, a lawyer of celebrity, and one who 
had attained the highest reputation as a writer. 

* He is one of the very few who we think could 
have written that article, and the others we have 
read from the same source.” continued the judge. 

This was not exactly satisfactory to Mr. Proctor. 
There that seemed to 
cause him perturbation, and he replied: 


was something about it 
‘T do not believe he is the author of it.” 
‘Well. what are your reasons, Mr. Proctor?” 
*T can, perhaps. give no reason, but I think he 
is not the author.” 
“You should not be so certain, if you have no 
reason to give for your opinion.” 
‘TI say again, I know he is not the author.” 
This seemed rather a sharp reply. and brought a 
flush to the very expressive face of Judge Johnson. 
“Mr. Proctor.” he said, “ you leave the matter 
in a very unsatisfactory state indeed. and. to be 
candid, you are not very complimentary to our 


| judgment.” 


“T regret this very much.” said Mr. Proctor. 
‘for T feel now compelled to say in justice to my- 


| self that I do know the author and have known 


him several years.” 

* Then we will expect you to say who it is.” re 
sponded the three gentlemen almost in a breath. 

“ Well, gentlemen, it is L. B. Proctor.” 

This reply was received by the three judicial 
officers with marked surprise. 

* Mr. Proctor. while T am aware of your ability 
as a speaker, your facility of argument and your 
learning as a lawyer, I never conceived the idea 
vou had devoted that attention to writing that the 
articles of which we have been speaking exhibit.” 
said Judge Smith. 

“ And the manner in which you have entered the 
field of legal literature and legal biography.” said 
Tudge Johnson, “ prompts me to make a sugges- 
tion. T saw an article in the New York Tribune 
not long ago, in which the writer said the history 
of the bench and bar of the State of New York 
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had never been written; that he was surprised at 
this since it was a field which a writer of the 
proper ability could occupy not only with profit to 
himself, but with interest to the profession and the 
public. Indeed, I know of no subject more inter- 
esting or instructive than this. Your style of 
writing, which is peculiarly your own; your knowl- 
edge of the bar of this State, of the present and 
the past; your acquaintance with the history of the 
State, would enable you to take up this subject 
and handle it with success. I earnestly advise you 
to do it before the field is occupied by another.” 


This remark was fully indorsed by each of the 
other gentlemen, who united in Judge Johnson’s 
advice. 

There was so much earnestness, such manifest 
candor in this suggestion, coming as it did from 
the most distinguished judicial officers certainly in 
western New York, if not in the State, that it 
made a deep impression on Mr. Proctor’s mind, 
and he began to adopt their advice so far as to 
give the subject careful consideration. He spoke 
of the matter to a few of his friends, but received 
little encouragement from them, and for a time 
partially abandoned the idea of writing the work. 
After a while, however, he again gave the subject 
more serious attention, deciding at last to attempt 
it, which he did, but undetermined as to its publi- 
cation. 

He wrote industriously several biographical 
sketches, among which was the life of Vincent 
Matthews, the great pioneer lawyer of western New 
York, distinguished alike for his deep learning, for 
the calmness and wisdom of his mind, and for his 
success at the bar. The subject was a fruitful one 
for Mr. Proctor’s pen, and he applied to it that 
investigation, facility of description and manner of 
presenting character which give so much interest 
to all his writings. He finally decided to publish 
the biography in one of the leading journals of 
western New York, and selected the Rochester 
Union and Advertiser. which immediately pub- 
lished it. The production created marked interest. 
and was generally read with pleasure and profit, 
blending instruction with delight. From the 
Union and Advertiser it found its way into very 
many other leading journals throughout the State. 
This caused Mr. Proctor to decide to write the 
“ History of the Bench and Bar of the State of 
New York.” Acting on this decision, he sought 
the advice of some of the oldest and most distin- 
guished lawyers, not only in western New York. 
but in other parts of the State, among whom were 
Charles O’Conor, Luther R. Marsh, of New York 
city. and Judge Alfred Conkling, the father of the 
Hon. Roscoe Conkling, who was then a resident 
of Geneseo, N. Y., living in a dignified retirement. 
enjoying the honors that surrounded him in his 
old age. 


Judge Conkling, as is well known, had been one 








of the most eminent actors in the stirring and his- 
toric scenes in the career of De Witt Clinton, with 
whom he was on terms of intimacy almost fra- 
ternal. He knew all the leading lawyers, all the 
leading statesmen and politicians who had shone 
in the firmament of this illustrious statesman’s life. 
Mr. Proctor called on Judge Conkling, stated 
what he was about to do and respectfully requested 
his advice and such information as he would be 
pleased to give him in regard to the history of the 
bench and bar of his day. Judge Conkling readily 
consented, notwithstanding his somewhat cold and 
what may be called haughty manner; but did not 
fail to suggest the very difficult nature of the sub- 
ject Mr. Proctor was about to take up. He pointed 
out quite a number of these difficulties, among 
which was the following: “ You are to take thirty- 
two lives of what you term the founders of the 
jurisprudence of the State of New York. Now 
the difficulty of this, Mr. Proctor, will be the 
danger of running into a uniformity in writing 
these lives, which may render your work very 
tedious, and perhaps, indeed, weak. However, as 
you have decided upon the work, I shall be very 
glad to give you any facility in the way of advice 
I have in my power.” 

Mr. Proctor thanked him, took his leave, and 
very soon thereafter began writing the “ Bench 
and Bar of the State of New York.” 

He dedicated the work to the junior members 
of the bar of the State. The dedication was char- 
acterized by modesty, free from pretension, and 
was as graceful in style and diction as it was 
pleasing in statement and forcible in thought. 

“One purpose of my toil in writing.” said Mr. 
Proctor, “is to gather and record the fast scatter- 
ing reminiscences of the men who have attained 
distinction at the bar and on the bench of our 
State, ere they should, as soon they must. be for- 
ever lost; —a labor undertaken in part for their 
own sakes, and from sacred regard for their mem- 
ories: —it has also been an object, and by no 
means a minor one, to present their examples to 
those already entered, or hereafter to enter, upon 
that profession which we love, and to accomplish 
eminence in which calls for high qualities, physi- 
cal, intellectual and moral. It has been my hope 
that I might thus. in my day and generation, 
render a service to my own profession: hold aloft 
the standard: depict the struggles and vicissitudes 
through which our great advocates have been com- 
pelled to force their way; illustrate their studies, 
habits and powers: show the value of steady per- 
severance: encourage the timid, though often 
beaten back, never to despair. and stimulate the 
industry. honor and laudable ambition of those 
who take upon themselves the emblem of our 
order. To you, therefore. young lawyers of New 
York, have I consecrated the time and labor 
necessary to collect and twine together the mate- 
rials for this book, and trust the offering may bear 
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fruit, many fold, in your own achievements and 
renown.” 

When Mr. Proctor had continued his work and 
completed several biographies, he received a letter 
from Judge Conkling, in which the writer said: 

“ A powerful rival has entered the field you are 
occupying, intent on writing a work of the same 
character as that on which you are engaged, and 
I think it proper, — indeed, I feel it my duty, — 
to call your attention to the subject before you go 
any farther with your work. The rival to whom 
I refer is Henry B. Stanton, of New York, a 
writer of acknowledged ability, a lawyer of high 
standing, a legislator not without renown, and a 
son-in-law of that illustrious jurist, Daniel Cady. 
Mr. Stanton is sustained by an influence that will 
be largely in his favor. You can see at once, my 
dear friend, the advantage this gentleman has over 
you. I do not underrate your qualifications, in any 
manner, for I am satisfied you possess rare ability; 
but that is comparatively of little consequence in 
a case like this. The public is guided largely by 
cutside appearances and the advantageous circum- 
stances that surround a writer. However, you 
can continue your work and do as your opponent 
is doing — publish some portions of it in advance 
sheets in the ALBANV Law Journat. In this way 
you will soon ascertain the opinion of the public 
in regard to the matter. If you are to. be success- 
ful, you will soon know it; if your rival is to be 
the fortunate one, the sooner you know it the bet- 
ter: for, of course, the field will not permit both 
of you to occupy it.” 

This letter, coming as it did from so distin- 
guished a writer, from a man upon whom Mr. 
Proctor had so largely relied for information and 
encouragement in regard to his work, fell heavily 
upon his ambition, and he at once decided to 
abandon the field to his rival. He felt the full 
force of Judge Conkling’s remark regarding the 
powerful influence his rival could bring to his aid 
and the want of that influence in support of him- 
self. He took the material he had gathered for his 
work with so much industry, put it out of sight 
and turned his attention to something else. But 
he read Mr. Stanton’s advance sheets as they ap- 
peared in the ALBANY Law JOURNAL very care- 
fully and fairly. As he studied them he thought 
he found superiority in own productions. 
Then, again, it occurred to him that all writers 
are prone to see excellence in their own produc- 
tions which others do not. 

But time went on and he continued to read Mr. 
Stanton’s advance sheets, comparing them with his 
own work, and his confidence in his own increased 
as he read, until he decided to take Judge Conk- 
ling’s advice and put advance sheets of his own 
work in the ALBANY Law JOURNAL. 

Among the biographies he had completed was 
that of John C. Spencer. Upon this he had ex- 
pended much research and labor, and he had writ- 


his 





ten it with great care and all the ability he 
possessed. It was an exceedingly important and 
difficult subject for the young writer to undertake, 
for John C. Spencer was one of the greatest of 
New York’s statesmen and jurists; one of the re- 
visers of the New York statutes, special counsel 
appointed by De Witt Clinton to prosecute the 
abductors of William Morgan; a member of the 
famous congress of 1816, whose powerful speeches 
and reports against the recharter of the United 
States Bank places him first among the legislative 
orators and writers of that period, and secretary 
of the treasury under John Tyler, ranking among 
the ablest American lawyers. 

Having given the biography another careful re- 
view, he sent it to the Arpany Law JouRNAL, 
addressed to that learned, accomplished and highly 
distinguished journalist, Isaac Grant Thompson, 
then the editor of that paper. with a note, saying: 
“T have entered the field of legal history and 
biography. I have adopted a subject which ought 
to be attractive, not only to the legal profession, 
but to the public, and would be, if written by a 
writer capable of handling it, the history of the 
bench and bar of the State of New York, thus far 
never written. 

“T send you herewith an extract from the life 
of John C. Spencer, that truly illustrious lawyer, 
jurist and statesman, knowing your ripe learning 
and rare ability as a writer, with much hesitation 
and many doubts as to my work being regarded 
worthy of your attention. Nevertheless, I respect- 
fully ask for it a careful examination as to what- 
ever ability it has, and also a fair analytic review 
of its faults. If you find it worthy of publication, 
as an advance sheet of my work, I shall be exceed- 
ingly gratified to have it appear in the columns 
of the ALBANY LAw JouRNAL,; if not, kindly return 
the MS. to me, and I will thank you for whatever 
criticisms may accompany it, for I know they will 
be just, true and generous.” 

Mr. Proctor committed the MSS. to the mail. 
not without forebodings that its fate would be con- 
signment to the waste-paper basket, or a return 
to him of what had cost him so much care and 
labor. 

The first issue of the LAw JourRNAL after this 
made no reference to it. This was not entirely 
surprising: he could hardly expect it The next 
issue he opened with some trepidation and anxiety. 
To his astonishment he saw it contained his article, 
and what is more, it was the leading one, occupy- 
ing the place of honor in the journal. With it was 
an editorial note, calling the attention of the read- 
ers of the journal to it as an article that would 
command their admiration: that it was from the 
pen of L. B. Proctor, who was now engaged in 
writing the history of the bench and bar of the 
State of New York: that he had entered a hitherto 
unoccupied field, and the editor assured his read- 
ers that the author had entered the field to attain 
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success in it. Accompanying this journal was a 
letter from Mr. Thompson, the editor, thanking 
Mr. Proctor for the paper, expressing his admira- 
tion for it and requesting that the whole biography 
be sent him to be published in numbers, which 
was done. 

The appearance of this biography in the Law 
Journat brought highly commendatory notices 
from the Rochester Union and Advertiser, from 
the pen of the revered editor of the Buffalo Cour- 
ier, David Gray, whose name still shines bright in 
the history of journalism of the State and nation, 
and from other leading journals. 

The favor with which his paper was received 
put new life into the author, inspired him with 
confidence and fixed his determination to continue 
the work. 

Not long after the appearance of Mr. Spencer’s 
biography in the ALBANy Law JourNAL the 
author began to receive letters from leading pub- 
lishing houses, inquiring whether or not a pub- 
lisher had been secured. At length he received 
communications from the law publishing house of 
Diossy & Company, of New York, with which a 
contract for the work was soon closed, and Mr. 
Proctor proceeded with his writing until the work 
reached a successful completion. 

The appearance of Mr. Spencer’s biography was 
favorably received by the profession and the 
judiciary. The writer’s description of the subject 
of his sketch was regarded as exceedingly truthful. 
striking and novel, and was written in a manner 
that showed him master of the work he had under- 
taken, which is exhibited by the following extract 
from the biography: 

“Tt has been said by an eminent English writer 
that Macaulay was the philosopher and Lamartine 
the poet of history. With equal propriety may it 
be said that John C. Spencer was the philosopher 
and Ogden Hoffman the poet of the New York 
State bar. Not that the latter, like Talfourd, actu- 
ally divided his time between law and poetry: not 
that he. like Lord Tenderden, was more ‘ proud of 
his iambics and hexameters’ than of his triumphs 
at the bar. Yet Mr. Hoffman did not yield to the 
opinion that legal arguments and forensic efforts 
require no decoration of elocution to render them 
forcible and effective. He did not, therefore. en- 
deavor to emancipate himself from all oratorical 
rules: but he knew how to adapt his elocution to 
profundity and comprehensiveness. to the rules of 
logic, to the philosophy of ‘the dull black letter 
of the law!’ Often, however, before a jury. his 
vivacity — his facility of sentiment — his power of 
picturesque illustration — his pathos. aroused emo- 
tions something like those created by the inspira- 
tion of the poet. The meditative character of Mr. 
Spencer’s mind led him to philosophic disquisi- 
tions —to the contemplation of the abstract stu- 
dent — to the coinage of logical deductions. His 
mind did not ‘work by sudden and strong im- 








pulses, leaping with irresistible force to its con- 
clusions, but by calm and laborious processes, 
tending silently, yet surely, thereto.’ He was not 
easily excited by the delicate and exquisite beau- 
ties of poesy; he never indulged in a variety of 
imagery —in flights of fancy—in touches of 
pathos. Therefore his speeches at the bar, in the 
popular assembly, in legislative bodies, were deliv- 
ered in language severely correct, scrupulously 
pure, but free from all rhetorical drapery. He 
possessed the power of giving an ethical interest 
to his subject — of penetrating deeply into it — of 
establishing, by the clearest and subtlest train of 
reasoning. those delicate lines which divide appar- 
ently analogous precedents. Another feature of 
Mr. Spencer’s mind was the singular sagacity with 
which he seized upon questions of fact, the facility 
with which he disentangled the point in dispute 
from sophistry and error, and reduced a perplexed 
and elaborate question of law to a plain problem 
of common sense. Thus, without the magic of 
Mr. Hoffman's eloquence, he was as powerful and 
successful before a jury as he was before those 
courts where nothing but plain questions of law 
are discussed and settled.” 

The work, “ The Bench and Bar of the State of 
New York,” has met with remarkable success, not 
only at home, but throughout the Union. The 
attractive title aroused the interest of the profes- 
sion and of the judiciary, and expectations were 
iully realized in the contents and style of the pro- 
duction. The work well received in 
Europe, having been reprinted in Germany by a 
well-known publishing house in Berlin. the neces- 
sary arrangements having been made with the 
original publishers. Judge John K. Porter wrote 
from London to the author. saving that the work 
was.eagerly perused by the profession and the 
judiciary, one of the latter remarking that he was 
not aware that legal literature had 
reached such a high state as was exhibited in this 
work. ‘The Bench and Bar of the State of New 
York” passed into several editions. 


was also 


American 


(To be continued next week.) 
_ SO 


NEW YORK STATE BAR ASSOCIATION. 








HE annual meeting of the New York State 
Bar Association will be held in this city on 
Tuesday and Wednesday, January 16th and 17th. 
As usual, the regular sessions will be held in the 
common council chamber, City Hall. 
ing session will be at 10 A. M. 


The open- 
on Tuesday. at 


which time the president. Walter S. Logan. of 
New York, will deliver his address. the subject 
chosen being “The Limitation of Inheritance.” 
The regular order will then be proceeded with. 
including the reading of addresses and papers. 
the selection of officers and the appointment and 
reports of special and standing committees, until 
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6 o'clock, when a recess will be taken to meet in 
the assembly chamber in the capitol at & o'clock. 
The following extract from the announcement 
sent to the members oi the association attaches 
importance to Justice Brown’s address: 

“At 8 o'clock, in the assembly chamber, the 
annual address before the association will be de- 
livered by Mr. Justice Brown, of the Supreme 
Court of the United States, on ‘The Liberty of 
the We bespeak for the eminent jurist, 
who has so kindly consented to attend our meet- 
ing, notwithstanding his arduous labors on the 
bench and his needed presence in Washington, 
a large and appreciative audience of his brethren 
at the bar and others, who will be interested as 
well as instructed by his masterful treatment of 
this live topic.” 

Admission to the address will be by card, ex- 
cept to members; cards for non-members can be 
procured from the secretary. 


Press.’ 


After the address a reception will be given Jus- 
tice Brown at the Fort Orange Club. where the 
members of the association will have an 


tunity to meet him and each other. 


oppor 


The association will convene again in the com- 
mon council chamber at 10 A. M. on Wednesday. 
when matters of interest to the profession will be 
considered, reports of committees discussed, and 
such other business transacted as shall come be- 
fore it. 

The papers addresses to be read 
before the association is large, and includes im- 


list of and 
portant subjects by men distinguished in the pro- 
fession. 

The list includes: Hon. James Alston Cabell. of 
the bar of Richmond, Va., subject, * The Trial of 
Aaron Burr; ” Hon. Felix Brannigan, of the de 
partment of justice, Washington, D. C., subject. 
“On the Legal Aspects of the Philippine Ques 
tion;” Prof. E. W. Huffcutt. of the College of 
Law, Cornell University, on * Federal Control of 
Corporations; ’’ William Larremore, Esq., of New 
York bar, on the “ Constitutional Regulation of 
Contempt of Court;”’ Simon Fleischman, Esq., of 
the Buffalo bar, on ‘“‘A Correct Basis for Cor 
porate Taxation; ” Walter S. Jenkins, Esq., of the 
Buffalo bar, on “ Taxable Transfers, Inter Vivos: ” 
Prof. Charles F. Bostwick. of the University Law 
School, New York city, on “ Corporate Finance 
in Law; James W. Easton, Esq., of the Albany 
Law School, on ‘*“ The Historical Method as Ap- 
plied to the Study of Law;”’ and J. Newton Fiero. 
Esq., “ On the Taxation of Corporate Franchises.” 

On the night of January 17, at 7:30 o'clock, the 
annual banquet of the association will be given in 
the Ten Eyck. Tickets for the banquet can be 
procured at any time from Mr. Frederick E. Wad- 
hams, secretary of the association, No. 33 Tweddle 
Building, by mail or in person, or on either of the 
days of the meeting. 








The banquet will be for members of the associa- 
tion only. 

The committee on law reform proposes the fol- 
lowing questions for discussion at the meeting: 

First. Is it desirable that the northern district 
of New York be divided and an additional Federal 
district created? 

Second. What action should be taken by this 
association with reference to the present condition 
of statutory revision? 

Third. What method should be adopted to ob 
tain proper consideration by the bar of the State 
of the proposed revision of the code prepared by 
the statutory revision commission? 

The State board of law examiners will hold an 
examination on Wednesday afternoon, January 17. 
in the City Hall. 


The committee of arrangements of the annual 
meeting is composed of Franklin M. Danaher, 
\lbert Hessberg, William P. Rudd, George W. 
Daw, Louis W. Marcus, L. W. Baxter, Charle; 
W. Dayton, Henry E. Tremain, J. P. Allds and 
James P. Phillips. 


FLAGS OF TRUCE. 





| tg general rule, in reference to deceit, is that 

it may be practiced when war is progressing. 
Deceit is employed either to prepare the means of 
doing turbulent under favorable circum- 
stances by misleading the enemy prior to an at- 
tack, or to render attack useless by inducing him 
to surrender, to evacuate a place held by him, or 
induce him to come to terms. Particular acts and 
signs, however, according to the customs and 
usages of war, have specific meanings, by reason 
that belligerents may carry on certain necessary 
intercourse. 


acts 


Where an understanding evidently exists that 
particular acts shall be done, or signs used, or 
characters assumed, persons and things associated 
with an army under a flag of truce are exempted 
irom liability, and they cannot be employed in 
deceiving the enemy. 

Information cannot be surreptitiously obtained 
under a flag of truce, and the bearer of a misused 
‘lag may be treated by the enemy as a spy. Per- 
sons not covered by the enactments of the Geneva 
Convention’ must not be protected by its cross. 

To use the distinctive emblems of an enemy is 
perfectly legitimate when escape is desired, or 
when it is wished to draw his forces into action. 
“In actual battle, enemies are bound to combat 
‘oyally, and are not free to ensure victory by put- 
ting on a mask of friendship.” 


A commander may, of course, avail himself of 
information, if given by a traitor; how far he is 
justified in endeavoring to suborn treachery is not 
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an easy question to answer. An officer may pre- 
tend to be a traitor for the purpose of ensnaring 
the enemy who attempts to corrupt his fidelity; 
but where he voluntarily makes overtures to the 
enemy under the pretence of being a traitor, and 
then deceives the enemy with false information, 
his conduct is, according to the customs of war, 
most dishonorable. 


Stratagems, of course, are allowable, such as 
false attacks, the dissemination of false informa- 
tion; in fact, every mode of deceiving the enemy 
by act or word which is not perfidious, is permis- 
sible according to the rules of civilized warfare. 
Conversely, no deceit is allowable where an ex- 
press or implied engagement exists that the truth 
should be acted or spoken. “ To violate such an 
engagement is perfidy, and contrary alike to th 
customs of war and the dictates of honor.” As 
an illustration, it is a gross breach of faith and an 
outrage against the customs of war to hoist an 
hospital flag on a building not appropriated to the 
wounded, or to use a place protected by an hos- 
pital flag for any other purpose than an hospital. 
(See Vattel, vol. ii, p. 207; and Halleck, vol. ii, 
p. 25 et seq.) 

Hostilities may be suspended by means of a 
truce or armistice, which may be either general or 
special. If it be general in its application, it refers 
to all hostilities in every place, and is to endure 
indefinitely — it amounts in effect to a temporary 
peace; it does not, however, decide the contro- 
verry in which the war originated. A special truce 
only applies to certain places, such as the suspen- 
sion of hostilities, which may take place between 
two contending armies or between a besieged 
fortress and the army by which it is invested. 


(See Vattel, Droit dés Gens, book iii, c. 16, ss. 
235, 236.) 
The conclusion of a general truce requires 


either the previous special authority of the su- 
preme power of the State or a subsequent ratifi- 
cation by such power. A partial truce or limited 
suspension of hostilities may be concluded be- 
tween the military and naval officers of the re- 
spective belligerent States, without any special 
authority for that purpose, where from the nature 
and extent of their commands such an authority is 
necessarily implied as essential to the fulfilment of 
their official duties. — Law Times (London). 


PERSONALTY VS. PERSONALITY. 
This is a world of gross materiality, 
Where everything depends upon success; 
Man is not measured by his personality, 
But by the personalty he doth possess. 
Otto M. STERNFELD. 
N. Y. U. Law, ’oo. 





Legal Rotes. 


The senate has confirmed the nomination of Mr. 
Job Barnard as an associate justice of the Supreme 
Court of the District of Columbia. 


One of the features of the new German Code, 
which went into effect on January Ist, 1900, is the 
absolute equality of men and women under it. 


William B. Gage, the Boston lawyer who died 
the other day, was a life-long friend of Gen. But- 
ler, and was preparing material for a life of Butler 
at the time of his death. Mr. Gage represented 
the defense in more murder trials, and was more 
often successful in such cases, than almost any 
lawyer practicing in Massachusetts. 

Governor Roosevelt has announced the follow- 
ing appointments: Supreme Court Justice Michael 
Herschberg, of Newburgh, as an associate justice 
on the Appellate Division bench for the Second 
Department, to take the place of Justice Cullen, of 
Brooklyn, designated as an associate judge of the 
Court of Appeals; Supreme Court Justice Frank 
H. Hiscock, of Syracuse, and Frank C. Laughlin, 
of Buffalo, to sit in the Appellate Division Court 
for the Fourth Department, and John B. M. Stev- 
ens, of Rochester, as special county judge of Mon- 
roe county, to succeed Judge Carnahan, elected 
mayor of Rochester. 

Josiah H. Bissell, author of Bissell’s United 
States Reports, and a well-known Chicago attor- 
ney, was adjudged insane on December 27, 1899, 
and sent to the Elgin asylum to be treated. It has 
been known to the friends of Mr. Bissell that he 
has been subject for a number of years to period- 
ical fits of insanity. Mr. Bissell was accompanied 
to the court by George W. Stanford, a veteran of 
the Chicago bar. 

The Court of Appeals of Indian Territory, in a 
recent opinion (Missouri, K. & T. Ry. Co. v. 
Truskett, 53 S. W. 447), indulge in the following: 
* As to the sixth assignment of error, the conten- 
tion of appellant is that the fall of a heavy dew is 
an act of God, which should relieve a common 
carrier from its liability. We cannot concur with 
appellant in this contention. Had the dew been of 
that brand well known as * Mountain Dew,’ it 
might have affected the engineer and fireman, 
but not the engine or corporation itself, to the 
extent of relieving it from the obligation of its 
contracts.” 

A new advertising scheme was recently em- 
ployed by a firm in a southern city. The junior 
partner of the firm swore out a warrant for the 
arrest of the senior partner on the ground that he 
was selling goods below cost, and that the firm 
was constantly losing money thereby. The case 
came up in court, and the counsel for the senior 
partner asked for a postponement in order to have 
more time to prepare his case. The judge granted 


the request, bail was fixed, and the senior member 
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released. As he left the court-room the junior 
partner arose and exclaimed: “If he is released 


the sacrifice will go on!”” The news soon spread 
and the firm did a better business. When the case 
was again called no plaintiff appeared and the 
charge was dismissed. The firm had succeeded in 
their object — advertisement. 


During 1899 there were 131 legal executions, as 
compared with 109 in 1898. There were 100 per- 
sons executed in the south and 31 in the north, ot 
whom 58 were whites, 72 blacks and 1 Indian. 
The crimes committed were: Murder, 113; rape, 
17; highway robbery, 1. There were iy execu- 
tions in Georgia, 10 in Alabama, 11 in Texas, ; in 
Maryland, Missouri and Pennsylvania, and 7 in 
New York. During the past year there were 6,225 
murcers, as compared with 7,840 in 1898. Of these 
3.309 were due to quarrels, 296 by highwaymen, 
212 due to liquor, and 173 to jealousy. The>. were 
5,34 suicides, as compared with 5,920 in 1898. Ci 
these 2,573 were due to despondency, 355 to insar- 
ity, 191 to domestic infelicity, 146 to disappointed 
love, and 127 to liquor. Some of the methods 
were: Poison, 2,134; shooting, 1,953; hanging, 527: 
cutting the throat, 316, and drowning, 30. The 
record of embezzling, forgery, defaulting and bank 
wreckage for the past year was the smallest ever 
known, the total being but $2,718,373, as compared 
with $5,851,263 in 1891, and $11,248,084 in 1897. 

Judge John H. Baker, of the United States Court, 
recently held that an ordinance of Terre Haute re- 
quiring an extra-state brewing company to pay a 
license of $1,000 for conducting a beer depot was 
invalid. The court held that making beer in one 
State and shipping it to another is interstate com- 
merce, and a State law denying such right, or sub- 
stantially interfering with it, is in conflict with the 
Federal Constitution. The controlling question in 
the case, the court says, is whether the law passed 
by Terre Haute was enacted in the exercise of its 
police powers or under its powers of taxation. If 
under the power of taxation the law would be in- 
valid as to citizens of other States, even though 
valid as to citizens of this State. “ Any statute or 
ordinance enacted under the police power of the 
State must have some relation to the peace, good 
order, health, morality, or security of the people,” 
judge Baker says. “ The ordinance in question 
contains no provision for any supervision, control 
or regulation of the business of the handling, stor- 
ing or selling of beer, or supervising, controlling 
or regulating the depot or agency in which it is 
stored. Exacting a license from the owner of the 
depot or agency where beer is stored does not, so 
far as the court can see, have any necessary rela- 
tion to the peace, good order, health, morality or 
security of society in the absence of any provision 
for the control of such depot or agency.’’ — In- 
dianapolis News. 

Mr. Justice Wills has found it necessary to re- 
peat the familiar saying that a court of justice is 





not a theater, says the London Law Journal. The 
acquittal of a woman who was tried at Guildford 
on a charge of murdering her illegitimate child 
was received with loud applause by some members 
of her sex in the gallery of the court. The learned 
judge, having directed the chief offender to be 
brought before him, informed her that she had 
rendered herself liable to be sent to prison, but he 
contented himself with giving her a serious warn- 
ing that a court of justice was not a place where 
expressions of approval or disapproval couid be 
permitted. He was more merciful than the late 
Lord Coleridge, who, during a trial at Leeds in 
1893, sent a youth to prison for forty-eight hours 
for allowing his feelings of emotion to overcome 
his sense of decorum. Macaulay states that the 
acquittal of the Seven Bishops was followed by 
great shouting in court, and that the judges made 
no attempt to suppress it because public opinion 
was so strong. Whether such a manifestation of 
popular feeling would be tolerated at the present 
time may be doubted. Applause in court is a seri- 
ous evil, since it may affect the manner in which 
juries discharge their duties; but it is an evil which 
is scarcely likely to be removed by mere threats of 
imprisonment. We doubt, indeed, if imprisonment 
is the fitting punishment for the offense. A wide 
distinction ought to be drawn between persons 
who are deliberately guilty of contempt of court 
and those who, without desiring to cast any disre- 
spect upon the court, merely allow their feelings to 
get the better of their judgment. A fine would be 
more suitable to the occasion. 





“English Hotes. 

The death is announced of Mr. Justice O’Brien, 
one of the judges of the Queen’s Bench Division 
of the High Court of Justice, Ireland. As a judge, 
says the Times, he enjoyed the reputation of being 
one of the most fearless and eloquent occupants of 
the bench, and from the very outset of his judicial 
career he was brought into contact with cases 
which made the most urgent claims upon his cour- 
age, and gave ample inspiration for his eloquence. 
It was his fortune to presige at the trials of the 
Phoenix Park murders, and he did so with a forti- 
tude and an impartiality which will long be cher- 
ished among the best traditions of the Irish bench. 
The fact that no attempt was made upon his life 
during the progress of the trials or afterwards may 
be taken as a proof that the Invincibles themselves 
were not unimpressed by his passionless impar- 
tiality. 


Captain Dreyfus is stated to have addressed the 
following letter to M. Clamageran, president of the 
French senatorial amnesty commission: “M. le 
Sénateur.— On the very day when liberty was 
restored to me by a measure which I in no wise 
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solicited, | wrote the following declaration: * The 
government of the republic restores me to liberty. 
For me liberty is nothing without honor. From 
this day forth | shall continue my efforts to obtain 
reparation for the frightful judicial error of which 
1 am still the victim. 1 desire that the whole of 
France may know, by a definitive judgment, that 
Il am innocent. My heart will only be at peace 
when not a Frenchman remains who may impute 
to me the crime committed by another.’ It is not 
for me to intervene in the political discussions 
raised by the amnesty question. But if the judg- 


my rights as a citizen, | retain my rights as a man 
in their entirety. 1 ask but one thing of the public 
powers, which is that 1 be deprived of none of the 
means given me by the laws to seek the revision of 
my case. I have neither hatred nor rancor in my 
heart; but for my children, as for myself, | wish 
my innocence to be proclaimed in the name of the 
republic, in the name of France. I have a right 
to truth and to justice. 1 therefore request that | 
may be left in possession of every meanis of legally 
establishing the fact that | am innocent of the 
crime committed by another, for which | have 
been twice, and each time unjustly, condemned. 
Pray accept the assurance of my profound respect. 
ALFRED Dreyrus.” In private letters from Paris 
it is stated that important developments in the 
Dreyfus business are now impending. Both M. 
Zola and Col. Picquart are determined to accept no 
amnesty, and in all probability declarations from 
each of them will shortly be issued. 


In connection with the casualties in South 
Africa, attention may well be directed to the re- 
markable saving clause of the eleventh section of 
the Wills Act. That section provides that 
soidier being in actual 


“any 
or any 
mariner or seaman being at sea, may dispose of his 


military service, 
personal estate as he might have done before the 
making of this act’ —/i. ¢., that he may make a 
“nuncupative” will (i. ¢., a will by word of 
mouth), as he might have done while the statute 
of frauds, which abolished nuncupative wills gen- 
erally, but contained a similar saving clause as to 
soldiers’ and sailors’ wills, was still in operation. 
The effect of this is not only to admit to probate 
wills by word of mouth if sufficiently proved by 
witnesses, or wills unwitnessed, and perhaps even 
dispositions of goods by letter, if found in the 
possession of or traced to the testator, but not 
otherwise (see Crisp v. Walpole, 2 Hag. 531), but 
also wills by minors (see In bonis Farquhar, 4 N. 
of C. 651) and wills made before a marriage (see 
Wellington v. Wellington, 4 Burr, at p. 2171), the 
testator must be on an _ actual expedition 
for the will to be good (Drummond _ v. 
Parish. 3 Cust. 522), but if a will has been 
made under such circumstances it remains 


good until death, and is not revoked by the return 
home of the testator or the conclusion of peace. 








(See Morrell v. Morrell, 1 Hag. 51.) It may be 
added that by the Queen’s Regulations (No. 1716) 
it is direeted that “a medical officer will in every 
instance, «when practicabie, be present at the exe- 
cution of the will of a patient in hospital, and will 
athx to the document a stating 
whether or not the soidier was in a fit state ol 
mind to execute a will; ”’ and that the Regimental 
Debts Act, 1893 (56 & 57 Vict. c. 5), consoiidates 
and amends the law relating to the payment oi 
regimental debts and the collection and uispo-. 


deciaration 


| the effects of officers and soldiers in case of death. 
ment which unjustly fell upon me deprived me of 


— Law Times. 


NEW SURROGATES’ CODE. 


| HE Commissioners of Statutory Revision for 
the State of New York have made public 
the draft of a proposed new Surrogates’ Code. 
The code, it is said, will be presented to the 
legislature early in the session. It is intended to 
embrace a complete scheme of procedure, save 
that certain minor provisions in the present code 
are adopted by reference. 

The surrogates’ office of this city knows noth- 
ing of the proposed code. The surrogate was 
informed long ago that a draft had been sent to 
him, but it never arrived. The office is in deep- 
est ignorance of what the commissioners propose 
to do. — New York Evening Post. 


Aew Books and Rew Editions. 





General Rules oi Practice of the Courts of Record 
of the State of New York. With notes, refer- 
ences (including 43 Appellate Division, 27 
Miscellaneous, and 159 New York) and In- 

By Marcus T. Hun, Reporter of the 
Supreme Court of the State of New York. 
Albany: Banks & Company, 1900. 

This the and the 
judiciary have been expecting, has just been is- 
sued. It comprises the General Rules of Practice 
of the Supreme Court, as amended by the justices 
in October, 1899, the rules of each department oi 
the Appellate Division, the rules of the Appellate, 


dexes. 


volume, which profession 


| Trial and Special Terms in the city of New York, 


the rules of the City Court of New York, the Sur- 
rogate’s Court of New York, and the Court of 
Claims, together with the regulations of the exam- 
iners for admission to the bar. The fact that the 
whole has been annotated by Marcus T. Hun, 
reporter of the Supreme Court of the State of New 
York, is sufficient guarantee of the careful and 
accurate character of the work. This edition of 
the rules will be found to be more complete and 
valuable than any heretofore issued. 








